August   18     1982   I/ r     they were  not   filed  within   the   requisite
30-day  period.      Tti^    Secretary   further   stated   that   if   Energy
Coal   intended  to   contest  the  civil   penalties   arising   from
the   five  citations r     t^ie   cases were   not  yet  ripe   for   docketing
because   the  penalties   had  yet  to be   proposed.

On  October   1,       1982,   the  operator   filed   a   response   to
the  Secretary's   motion   to  dismiss   alleging  that   it   had   30   days
from  the  date  of   its   July   21,   1982   safety   and  health   conference
with  MSHA within   wJnich  to  contest  the   citations   at   issue.

The  Solicitor " s   motion  to  dismiss  must  be   granted.
Section   105 (d)   of    tlie  Act   is  clear   in  directing   that   an
operator  contest   issuance  of  a   citation  within   30   days   from
the  citation's   receipt.      29  CFR  2700.20.      Island   Creek
Coal  Company,   1   FMSHRC  989   (August   3,   1979)   affirming
PIKE  79-18   (January    30,   1979)   reported  at   1  MSHC   2143-2144.
In  these  cases,    trust    operator waited   for  periods   ranging   from
83   to  91  days  befonre   mailing  the  notices   of   contest.      No
reason  has  been   given   for  the   long   delay.      Even   if   I   accepted
the  operator's   allegation  that   on  July   21,   1982   the   conference
officer   stated  that    the   30   days   ran   from  the   date   of   the
conference,   the   notices   could  not be   accepted   as   timely.
The   30   days   for   appealing  the  notices   had   long   since   run   by
then   and  in   any  ev^nt,   the  conference   officer   could   not
change  the requirements  of the  Act   and  regulations.

It  appears   tri^.t   the  operator may   be   confusing   an   appeal
from issuance of   trie  citations  with  an  appeal   from proposed
penalty  assessments .      The  penalty   aspects   are   still   open.
However,   this  period,  does  not begin   to  run  until  MSHA  has
proposed  the  penalty.      29   CFR  2700.26.      From  the  materials
before me  it  appeals   that penalties   have  not  yet  been
proposed  for  these      citations.      Therefore,   it   is   too   early
for  the  operator   to    request  a  hearing   regarding   penalties.

In   light  of   tlr.e   foregoing,   these   cases   are   DISMISSED.

Paur^erlin                 __

Chief   Administrative   Law  Judge

I/  They.were mailed   to the Commission   and  the  Secretary  by
certified mail on    August  18,   1982   and  received  by  the
Commission  on Augiast   20,   1982.'e Vincennes  District,  believed  that
